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Abstract

In this article, the author examines the problems of legal regulation of public procurement in a state of
emergency and quarantine measures. The purpose of this article is to study the changes that have appeared in the
legislation of the Republic of Kazakhstan in connection with the introduction of the state of emergency and
quarantine in the country. The author provides a legal assessment and analyzes the new norms of Kazakhstani
legislation regulating public relations in the field of organizing public procurement.

The closure of state borders, the violation of the usual, accumulated over the years, economic ties led to
disruptions in the economic activities of state bodies. With all the disadvantages that took place, the positive
factor was that the demand for the goods of Kazakhstani producers on the market increased. The introduced new
method of public procurement using framework agreements made it possible, in turn, to ensure the guaranteed
sale of products of Kazakhstani commodity producers, and also made it possible to apply import substitution of
frequently purchased goods.

In this article, the author, on the basis of a study of the current practice in this area, demonstrates the
features of legal regulation of the sphere of public procurement in completely social new conditions with the
help of novelties in legislation, and also reveals the features of the operation of legal norms regulating the sphere
of public procurement of goods, works and services in conditions of a state of emergency and quarantine
measures. The adoption of special measures by the Government of the Republic of Kazakhstan made it possible
to transfer financial and economic relations in the state to a new format — "customer-supplier”. The measures
taken by the government have now been extended until the end of 2020. These measures on the part of the
Government of the Republic of Kazakhstan made it possible to introduce a sparing legal regime for regulating
this area for representatives of medium and small businesses, in order to minimize the losses of the latter arising
against the background of the introduction of a state of emergency and quarantine measures. Taking into
account the analysis of judicial practice in the consideration of cases on public procurement, the author
emphasizes that in conditions of quarantine measures in Kazakhstan, as a rule, there are violations of the same
type, both on the part of customers and on the part of suppliers.

Keywords: public procurement, state of emergency, pandemic, customer, supplier, e-procurement, fair
competition.

Introduction

The role of the state in the economy is determined not only by the regulation of economic processes, but
also by the fact that the state is a full-fledged economic entity, whose behavior affects the entire national
economic system. The most important difference in the behavior of the state as a market entity is that its
economic interest is based on the achievement of the goals of the whole society.

One of the directions of state participation in the economic sphere is the sphere of public procurement.
The state undertakes not only financing, but also the direct organization of the production process of individual
goods and services. Moreover, the state is one of the largest consumers of a significant part of the range of
goods and services offered on the market. Public procurement is intended to meet the needs of public
administration bodies, both central and local, institutions, public sector enterprises in goods, works and services
designed to perform the functions assigned to them. Public procurement covers the most important areas,
therefore, improving the public procurement system is an urgent problem [1].

Legal regulation of public procurement in Kazakhstan began in 1997 with the adoption of the Law “On
Public Procurement”. Subsequently, new laws with the same name were adopted in 2002 and 2007. On January
1, 2016, a new Law of the Republic of Kazakhstan "On Public Procurement” [2] was put into effect.

The UNCITRAL model law on the procurement of goods (works) and services was taken as the basis
for the legislation on public procurement, according to which it is desirable to regulate procurement in order to:

- ensure maximum economy and efficiency of procurement;

- expanding and stimulating participation in procurement of suppliers (contractors), regardless of
nationality, thereby facilitating international trade;

- development of competition between suppliers (contractors) in relation to purchased goods (works) or
services;
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- ensuring fair and impartial treatment of all suppliers (contractors);

- promoting objectivity and impartiality of the procurement process and public confidence in it;

- ensuring the transparency of procurement procedures [2].

Currently, the problems of public procurement carried out by electronic means are one of the most
pressing in the field of legal regulation of public procurement. As you know, e-procurement is a state
mechanism for the efficient, rational use of budget funds. This procedure is based on the principles of openness
and transparency in the public procurement process and fair competition.

Currently, both in the legal and economic spheres, sufficient attention is paid to these issues, and the
problems associated with them, including: financial analysts analyze financial activities, judges summarize
judicial practice, legal entities directly involved in public procurement, share their problems that inevitably arise
in the course of their activities, etc. [3; 4].

Materials and methods

The methodological basis of this study was the scientific methods of cognition, involving the
consideration of phenomena in their constant development, interconnection and interdependence. In the course
of the study, a complex of separate scientific methods was used: the comparative legal method, the method of
systems analysis, statistical and sociological methods.

The theoretical basis of the research was scientific works on the general theory of law, civil law,
business law and other branches of science. The regulatory framework for this study was the Constitution of the
Republic of Kazakhstan, the Civil Code of the Republic of Kazakhstan, the Entrepreneurial Code of the Republic
of Kazakhstan, as well as the Law of the Republic of Kazakhstan “On Public Procurements”.

Results

One of the directions for improving the public procurement system is the automation and centralization
of public procurement. The introduction into this area of the web portal of public procurement of a single
organizer of public procurement, a single operator in the field of public procurement is aimed at creating a
transparent and understandable system for all its participants. In court practice, the number of various
complaints from suppliers about the public procurement process has decreased, and the main category of
disputes was the recognition of suppliers as unscrupulous participants in public procurement. All this testifies to
the fact that positive changes are taking place in the field of public procurement [2].

The creation of a system of electronic public procurement is a rather laborious and long-term business,
requiring strategic planning, a clear identification of individual stages. The main stages of building a system for
supporting electronic government trading can be identified:

- development of a strategic plan;

- creation of a head server of trades, amendments to legislation;

- creation of software that serves the entire cycle of electronic tenders from the preparation of
documentation, publication of announcements and registration of participants to summing up and publishing the
results.

First of all, it should be noted the work in the field of national legislation. Two tasks stand out here.
The first, more general one, which is of decisive importance for national e-commerce in general, is the legal
support of electronic document management and electronic payments. The second, more specific, but no less
important, is the adjustment of the regulatory framework that serves the actual public procurement procedures.
The difficulties of forming a legislative basis for electronic public procurement are, apparently, of an objective
nature.

The legal basis for conducting electronic public procurement is defined in the Law of the Republic of
Kazakhstan "On public procurement”. In accordance with paragraph 4 of Art. 12 of the Law, public
procurement carried out by means of a tender, a request for quotations and from one source can be carried out
using information systems and electronic document management in the manner determined by the Government
of the Republic of Kazakhstan. Moreover, on the basis of paragraph 2 of Art. 12 of the Law, the method of
public procurement is chosen by the customer in accordance with the Law without the consent of the authorized
body [5].

In the process of studying the generalized court practice in cases related to public procurement, it should
be noted that the same type of violations can be traced, both on the part of customers and on the part of suppliers.
A close study of the Rules of Public Procurement [6] and the Law of the Republic of Kazakhstan "On Public
Procurements™ [7] allows us to say that the changes and additions made in recent years timely correct the
previously existing legislative gaps in the field of public procurement and, thereby, contribute to development of
economic relations.

It should be noted that the Law of the Republic of Kazakhstan "On public procurement” dated
December 4, 2015 is one of the few regulatory legal acts, into which, since the beginning of its adoption, more
than 20 amendments and additions have been made.

A special procedure for public procurement was introduced in the Republic of Kazakhstan from March
20, 2020, during the state of emergency, and was extended until October 1, 2020. In April 2020, changes were
made to it aimed at supporting Kazakhstani commodity producers during the crisis associated with the global
COVID-19 pandemic. Thus, a new method of public procurement was introduced, using framework agreements
in order to ensure the guaranteed sale of products of Kazakhstani commodity producers (Decree of the
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Government of the Republic of Kazakhstan dated March 20, 2020 No. 127 "On determining a special procedure
for public procurement™) [6].

By the decree of the President of the Republic of Kazakhstan dated March 15, 2020, a state of
emergency was introduced on the territory of the country from March 16, which was further extended until May
20, 2020 by the decrees of the President of the Republic of Kazakhstan dated April 14, 2020. Thus, the
introduction of the regime brought the customer-supplier relationship into a relatively new format.

At the same time, the existing practice in this area indicates that in connection with the current situation,
the very legal relationship in the field of public procurement has changed. So, in particular, one of the medical
institutions of the Pavlodar region filed a statement of claim with the Pavlodar Specialized Interdistrict
Economic Court on recognizing the supplier as an unfair participant in public procurement and collecting a
penalty from him for the delayed delivery of goods in the amount of 0.01 percent for each overdue day.
Considering the cost of the goods (a metal security door against ionizing radiation in the amount of more than 15
million tenge, is not produced in Kazakhstan), the amount of the penalty was considerable, even if the delay in
delivery of the goods was only 1 week [8].

Based on paragraphs. 1 of part 1 of article 151 of the Civil Procedure Code of the Republic of
Kazakhstan [9] judge M. refused to accept the statement of claim to the customer. The court ruling stated that
the application was not subject to consideration and resolution in civil proceedings. There is a need to analyze
the reason for the refusal.

By the Decree of the President of the Republic of Kazakhstan dated March 15, 2020 No. 285, a state of
emergency was introduced on the territory of the Republic of Kazakhstan from March 16, later it was extended
until May 11 by the Decree of the President of the Republic of Kazakhstan dated April 14, 2020 No. 306 and
dated April 29, 2020 No. 310. Clause 9- 1 of the Resolution of the Government of the Republic of Kazakhstan
dated March 20, 2020 No. 127 "On the determination of a special procedure for public procurement™ provided
for a new procedure for relations between the customer and the supplier, taking into account the situation that
took place in the country.

In cases of evasion of potential suppliers identified by the winner of public procurement from
concluding a contract, failure to fulfill or improper fulfillment by the supplier of contractual obligations arising
from the introduction of a state of emergency, the customer does not take measures to include such potential
suppliers in the register of unfair participants in public procurement and the application of penalties to them.
The aforementioned Decree determined a special procedure for public procurement for the period of crisis
situations (the decree is valid until July 31, 2020).

Thus, customers are prohibited from making demands:

1) on recognition of the supplier as unfair participants in public procurement;

2) on the collection of penalties.

In the event that such a claim is presented by the customer, the judge refuses to accept the statement of
claim as not subject to consideration in the civil proceedings. The effect of part 1 of the Decree of the
Government of the Republic of Kazakhstan dated March 20, 2020 No. 127 also applies to contracts under which
non-fulfillment or improper fulfililment by the supplier of contractual obligations was caused and arose as a
result of the introduction of a state of emergency.

In addition, in accordance with the medical code "On people's health and the health care system” dated
July 7, 2020 [10], the sanitary-epidemiological service established restrictive measures and quarantine, which
provided for a special regime of entrepreneurial activity, respectively, the supplier's fulfillment of contractual
obligations, was at risk of their non-execution due to the state of emergency and quarantine.

Discussion

For well-known circumstances (part 1 of article 76 of the Code of Civil Procedure of the Republic of
Kazakhstan), after the termination of the state of emergency, the quarantine regime continued to operate on the
territory of the Republic of Kazakhstan, and not all restrictive measures were lifted from May 12, 2020.

In the future, due to the deterioration of the situation, strict restrictive quarantine measures were
reintroduced, which were in effect until August 17, 2020, while there is also a gradual removal of these
measures. At the same time, it should be noted that this circumstance hindered the implementation of proper
business or other activities of suppliers / contractors and the timely provision of services, performance of work
and delivery of goods for the specified period [11].

Under such circumstances, the courts did not accept claims for recognizing the supplier as an unfair
participant in public procurement and for recovering a penalty for the period from March 16, 2020 to the present.
According to part 151 of the Civil Procedure Code of the Republic of Kazakhstan, the refusal to accept the
statement of claim prevents the plaintiff from re-applying to the court with a claim against the same defendant,
on the same subject and on the same grounds.

It should be noted that the events in the country related to the COVID-19 epidemic have changed the
nature of the customer-supplier relationship, but here there is a need to consider each individual case of a
supplier's breach of obligations. It is clear that when it comes to the supply of goods from far abroad, and the
borders are closed due to the epidemic, it is clear that it is not possible to fulfill the obligations to the customer
on time [12]. In these cases, we are talking about the application of the rules of law that regulate relations during
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the period of emergency and quarantine, i.e. By the Decree of the Government of the Republic of Kazakhstan
dated March 20, 2020 No. 127 "On the determination of a special procedure for public procurement.”

In the same case, when the supplier has the opportunity to fulfill the obligations and deliver the goods of
the Kazakh manufacturer and the customer fully agrees with the delivery of such goods, but the supplier does not
supply it, here, of course, there is a need to file an application with the court and recognize such a supplier as
unfair participants in public procurement and collect a penalty from him, i.e. to act within the framework of the
law of the Republic of Kazakhstan "On public procurement”, the Rules on public procurement. In all cases,
when it comes to violations on the part of the supplier, it is necessary to prove the causal relationship between
the failure to fulfill the violation of obligations by the person and the circumstances to which he refers and,
having identified the reason, correctly apply the law.

Circumstances that have become insurmountable and unavoidable for one supplier are not necessarily
the same for another. For example, a supplier has undertaken an obligation to deliver to a medical facility
products in the form of sugar and cereals that are available in wholesale outlets of the city and the supply of this
product to them is in no way connected with the pandemic; to fulfill this obligation, it is enough to have money
and transport to deliver on time to the customer the goods. This is an example of an irresponsible attitude
towards the undertaken obligations.

Conclusions

Currently, the special procedure for conducting public procurement has been extended (within the
framework of the Decree of the Government of the Republic of Kazakhstan dated March 20, 2020 No. 127 "On
determining a special procedure for public procurement™) until December 31, 2020, which means that the special
procedure for public procurement continues to regulate relations, but it is not worth, referring not to quarantine
conditions, to justify negligent suppliers who, under the guise of a pandemic, allow themselves to violate the
norms of the law, while remaining unpunished.

Thus, it should be noted that the current, in connection with the quarantine measures taken in
Kazakhstan against the background of the COVID-19 pandemic, revealed a number of problems that were not
previously known to Kazakhstani legal science and practice, and which, in order to resolve themselves, require
immediate reactions from government agencies.
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COVID-19 nangemusicoina daiiianbictsl Kazakeran PecnydimkacbiHIaFbI
MeMJIeKeTTiK caThill a1y KATHIHACTAPbIHBIH KaHa (hopMaThI

Maxkanaga aBTOp TOTCHIIE >XaFdal MEH KapaHTHHIIK I[Iapanap »XargalblHAa MEMIICKETTIK CaThII
ayABIH KYKBIKTBIK PETTEy MpoOJieMalapblH KapacTeIpaabl. MakcaThl - eJjie TOTSHIIE JKaFaail jkoHe KapaHTHH
peXuMiHIH eHrizinyine OaitnanpicThl Kazakcran PecnyOnukacslHBIH 3aHHAMACHIH/IA Maiiga OoJFaH e3repicTepIi
3epTTey OOJIbIN TaObUIAIBI.
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ABTOp MEMIIEKETTIK CaThIIl allyAbl YHBIMAACTHIPY CaJIaChIHIAFbl KOFAMJIBIK KaThIHACTapibl PETTEHTIH
Ka3aKCTaH/bIK 3aHHAMaHBIH jKaHa HOpMaJlapblHa KYKBIKTHIK Oara Oepesi jkoHE Tajjay >kacaiabl. MeMIleKeTTiK
HIeKapaiap/blH KaObUTybl, NaFAblIaHFaH, >KbUIap OOWBl KalbINTaCKaH SKOHOMMKAIBIK OailylaHbICTapIbIH
OY3BUTYBI - MEMJICKCTTIK OpTaHJapAblH INapyamIbUIbIK iC-OpeKeTiHAeri axayibIKTapra okenai. OpeIH aiFaH
OapmpIK KEMIIUTIKTepre KapaMacTaH, HapbhIKTa OapiblK Ka3aKCTaHABIK OHAIPYIIUIEpAiH TayapiapbiHa
CYpaHBICTBIH apTyhl >KaFBIMABI BIKMAN THTI3Al. Herizgememik KemiciMaepni maijanaHa OTBIPHIN, CSHTI3IITEH
MEMJIEKETTIK CATHIII ayIbIH jKaHa TOCIl 63 Ke3eTiHAe Ka3aKCTaHIBIK Tayap eHAIPYIIUIepiH OHIMACPIH KemJiai
OTKI3yZi KaMTaMachl3 eTyre, COHIAH-aK J>KMi CaTbIl AQJIBIHATBHIH TayapiapIblH HMIOPTHIH alMacThIpyFa
MYMKIHIIK Oepi.

ABTOp OCHI canajia KalbITacKaH TXIpHOeHi 3epTTey Heri3iHje 3aHHaManarbl ??7HoBeJutanapabiH???
KOMETiMEH MYJIIEM QJIEYMETTIK JKaHa IKarjaiiapia MEMIIKETTIK CcaThlll aly cajlaChlH  KYKBIKTBIK
perylaMeHTTEeY/IiH epeKIIeNiKTepiH KopceTei, COHlaii-aK, TOTEHIIe KaF/Aail )KoHe KapaHTUHJIK Iapanap Ke3iHjue
Tayapiap/bl, >KYMBICTap MEH KOPCETIJIETIH KbI3METTEeP/li MEMJICKETTIK CATHIIT Iy CalachlH PETTEHTIH KYKBIKTBIK
HOpMaJap/bIH KOJAaHbBUTY €peKIICTiKTepiH ariaipl.

KP YkimeTiHiH apHaiibl Imapanap KaObUIIaybl MEMJICKETTET! KapiKbl-DKOHOMHKAIBIK KaTHIHACTAP.IbI
«TaTCBIPBIC OepyIIi-KeTKI3ymi» XaHa (opMaTbiHa Kemlipyre MyMKiHmiK Oepmi. Kasipri yaksitta YKiMer
KaOpuTmaraH mapanap 2020 XeUIIBIH COHBIHA AeiiiH y3apTeuinsl. KP YkiMeTi TapambiHaH KepCeTiIreH mapaiap
TOTCHIEC J>KaFjaii MEH KapaHTUHIIK I[apajaplbl €HIi3y asChlHOAa TYBIHAANTHIH IIBIFBIHIApPABl OapbIHIIA
KBICKAPTY MaKcaTBIHAA OpTa >KOHE IIaFblH OW3HEC OKUIIepi YIIiH OCHI CaJaHBl PETTEYIiH KEHIT KYKBIKTBIK
PSXUMIH €HTi3yre MYMKIHAIK Oepi. MeMIIeKeTTiK caThill aly >KeHIHIETi iCTepAl KapayaslH COT TaxipuOecine
Taliay ’KacayAbl ecKkepe OThIpbIN, aBTop KazakcraHna kapaHTHHIIK LIapajap KaraaiblHIa, 9/IeTTe, TaIChIPhIC
Oepyluiniep TapamnblHaH 7Aa, XETKI3yLIiiep TapamblHAaH jAa Oip THNTI Oy3YIIBUIBIKTap OpBIH alFaHBIH ararll
KepceTe.

Tyl ce3nep: agaM KYKbIFbL, )Keke 0ac OOCTaHIBIFB, a/laM ypiiay, 6ac OOCTaH/bIFPIHAH 3aHCHI3 albIpy,
a/1aM cayaachl, KYJIIbIK.

I'.l. CapcenbaeBa
WunoBanuonnslil EBpasuiickuii ynusepcuteT, Kazaxcran
(E-mail: kayrzhanova@mail.ru)

Hogblii popmaT oTHOLIEHHUH B rocyAapcTBeHHbIX 3aKkynkax Pecnyounku Kazaxcran
B cBs13M ¢ manaemueit COVID-19

B Hacrosmieil ctatbe aBTOpPOM  paccMaTpUBAIOTCA  IPOOJIEMBl IPAaBOBOIO  PEryJHPOBAHUS
TOCYJapCTBEHHBIX 3aKyIOK B YCIOBHSX YpE3BBIUAIHOTO MOJOKEHUS M KapaHTHHHBIX Mep. Llenpio Hactosmieit
CTaThU SIBJIAETCS UCCIIEIOBaHNE N3MEHEHUH, MOSIBUBIINXCS B 3aK0HOAaTenbCTBe Pecrryonuku KazaxcraH B cBsI3H
C BBEJIEHHEM B CTpaHE PEKHMa UPE3BBIYANHOTO IOJIOKEHHUS UM KapaHTHHA. ABTOp JaeT NPABOBYIO OILEHKY U
aHAIM3MPYET HOBBIE HOPMBI KAQ3aXCTAHCKOTO 3aKOHOJIATENNbCTBA, PETYINPYIOIINE OOIECTBCHHBIE OTHOLICHUS B
cdepe opraHu3aIiy rocy1apCTBEHHBIX 3aKyIOK.

3aKkpbITHE  TOCYJapCTBEHHBIX TDaHMI], HapylIeHHEe NPHUBBIYHBIX, HApaOOTaHHBIX TOJaMHU
9KOHOMHYECKHX CBS3€il MOBJIEKIIO 3a c000il cOoM B XO3AHCTBEHHOH AEATEIHHOCTH TOCYAapPCTBEHHBIX OPTaHOB.
[Ipn Bcex MUHYycaX MOJIOKHUTEIBHBIM (PAKTOPOM CTAIO TO, YTO BO3POC CHPOC Ha MMEIOIIMECS Ha PHIHKE TOBAPHI
Ka3aXCTAaHCKUX MpownsBojauTenell. HoBbIi cmocod rocyaapcTBEHHBIX 3aKYNOK C HCHOJIb30BaHUEM PaMOYHBIX
corjameHuin MIO3BOJINTL o0ecreunTh rapaHTUPOBAHHBIN COBIT IPOAYKLMH Ka3aXCTaHCKUX
TOBApPONIPOU3BOAUTENEH, a TaK)KE MPHUMEHUTHh HMIIOPTO3aMEIICHUE YaCTO 3aKyIaeMbIX TOBapOB.

ABTOpPOM Ha OCHOBE HCCIICIOBAaHMS CJIOXUBIICHCS B JTaHHON cdepe NMPakTHKH IEMOHCTPUPYIOTCS
0COOEHHOCTH MPaBOBOI perjamMeHTauy cepbl rOCyIapCTBEHHBIX 3aKYNOK B COBEPIIEHHO HOBBIX COIMAIIbHBIX
YCIOBHAX TP IIOMOIIHM HOBEJUT B 3aKOHOJIATENILCTBE, a TAKXKE PACKPBIBAIOTCSI OCOOCHHOCTH AEHCTBHSI MPABOBBIX
HOPM, PEryIHPYIOMHX chepy rocy1apCTBEHHBIX 3aKyNOK TOBApOB, pabOT M yCIyT B YCIOBUSIX YPE3BBIYAHHOTO
TIOJIOKEHNSI ¥ KapaHTHHHBIX Mep. Ilpunsatue [IpaButensctBoM PK crenmaibHBIX Mep MO3BOJIMIO HEPEBECTH
(PMHAHCOBO-PKOHOMHMYECKHE OTHOIICHHS B TOCYJapcTBE B HOBBI (OpMaT — «3aKa3YMK-TIOCTABIIMK». B
HacTosiliee BPEMsl NPHHATHIE NPaBUTEILCTBOM Mepbl MpoaieHsl 1o koHma 2020 roma. Yka3zaHHBIE MeEpHI
[IpaButensctBa PK mo3Boimmim BBeCTH IIAASIIMN NPAaBOBOM DPEXHUM PETYIMPOBAHUS TaHHOH cdephl Ui
Npe/ICTaBUTENeH CPEAHEero U Majloro OM3Heca, B IESIX MaKCUMAaJIbHO BO3MOXHOTO COKPAIEHUS UX YOBITKOB,
BO3HMKAIOIIMX Ha (OHE BBEJCHUS UYPE3BBIYAHHOIO MOJOXKEHWS M KapaHTHHHbIX Mep. C yderoM aHaim3a
CcyneOHOW TPaKTUKHA PACCMOTPEHHS JeNl MO0 TOCYAapCTBEHHBIM 3aKyNKaM aBTOPOM IOAYEPKHBAETCS, YTO B
YCIOBHAX KapaHTHHHBIX Mep B KasaxcraHe HaOMIONAIOTCS OJHOTHIIHBIE HApyIIEHUS KaK CO CTOPOHBI
3aKa39MKOB, TAK M CO CTOPOHBI TOCTaBIIUKOB.

KiroueBble cnoBa: ToCylapCTBEHHBIE 3aKyIKH, PEXHM YpE3BBHIUAHHOTO MOJOXKCHHS, NaHIEMHUS,
3aKa34MK, OCTABIIHK, JIEKTPOHHBIE 3aKyTIKH, J0OPOCOBECTHASI KOHKYPEHIIHS.
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